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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D. C. 20554 RECEIVED
MAR 3 12003

In the Matler of ) ~EDERAL COMMUNICATIONS COMMISSIOM

) NFFICE OF THE SECRETARY
Amendment of Section 73.202(h) ) MB Docket No 03-36
Table of Allotments, ) RM-10431
FM Broadcast Stations. )
(Woodbine. lowa) )

)
Reclassification of license )
of Station KEX[.(FM) )
Norfolk. Nebraska )

To: Assistant Chiet. Audio Dixision

OBJECTION OF WJAG, INC.

WIAG. Inc.. licensee of Station KEXL (FM), Norfolk, Nebraska (""KEXL").
hereby objects io the reclassification of Station KEXL from Class C to Class C0O as
proposed in the Notice of Proposed Rule Making, DA 03-370. released in this proceeding
on February 7, 2003 (the “Nofice ). The proposed downgrade. which is a prerequisite to
the allotment of Channel 293A to Woodbine. lowa, may not proceed as proposed in the
Notice because KEXI. did not receive notice of the Commission’s proposal. and thus was
deprived of its right to preserve its Class C status and otherwise to show cause why
KEXL's license should not be modified

An Order 1o Show Cause, DA 02-1 157, directed to KEXI. and proposing the
station’s downgrade to Class CO, was released on May 17.2002 (the “Order”). The
Order was issued in response to a petition for rule making (the “Petition™) filed January

24,2002 by Harrison County Radio (“Ilarrison™), which Petition sought the allotment of
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Channel 293 A (0 Woodbine. lowa. As both the Petition and the Order recognized, the
Channel 293A allotment 10 Woodbine could not be accomplished without downgrading
KEXL, which operates on first-adjacent Channel 294C at Norfolk, Nebraska.

The procedures used Lo accomplish a CO downgrade were established in 7998
Regulatory Review —Streamtining of Radio Technical Rules in Parts 73 and 74 of the
Commission’s Rules (Second Report and Order in MM Docket No. 98-93). 15 FCC Red
21649, 21662-67 (2000) (the "Strcamlining Order™). The Streamlining Order requires
that the “triggering™ application. or in the case of a rule making peution, tlic triggering
pleading. . ..be served on the licensee whose authorization the triggering application |or
pleading] seeks to modify."" Streamlining Order at 21662-63. Further. Section 1.401(d)
ofthe rules requires:

Pctitions for amendnicnt of the PM Table of Assignments.. shall be served by

petitioner on any Comumission licensee or permittee whose channel assignment

would be changed by grant of the petition.
47 CFR Scc. 1.401(d).

Further. the Streamiining Order requires that the Commission itself notify such a
potentially affected licensee. ..... by issuing an order to show cause via certified mail.
return receipl requested.” /df at 21663. Indced. when a license modification is proposed:
as here. such agency notice is required by Scction 316 of the Communications Act of
1934, as amended. Section 1.87(b) of thc Commission’s rules. which implements Section
316. is specitic as to the certified mail. return receipt requirement. Consistent with the
statutory requirement, the Order itself. at paragraph 7. stated:

U IS FURTHER ORDERED. That the Commission's Consumer

and Government AflTairs Burcau, Reference Information Center,
SHALL Send a copy of this Order to Show Cause by Certified




Mail. Return Rcceipt Reguested, to WIAG, Inc., Radio Station
KLCXL. 309 Braasch Avenue. P.O.Box 789. Norfolk, NE 68701

In spite ol these mandatory statutory and rule requirements. grounded in Scction
316 of the Act. the required notices were not given. The Petition has no certificate of
service and there is no other indication in the pleading that it was served on KEXI, as the
Streamiining Order and Scction 1.401(d} of the rules require. The Petition should have
been rejected on this basis or. at a minimum. Harrison should have been required to scrve
a copy ol the Petition on K[ZXI. and then amend its filing to demonstrate that the required
service had been accoinplished. This did not happen

An mmquiry by the undersigned counsel to the stafl at the Consumer and
Governmental Alfatrs Bureau. Reterence Information Center (the ""Center™) on March 26.
2003 revealed that at no time in the spring 02002 did the Commission send a certifted
letter. return receipt requested. to WJAG, Inc. The Center keeps a log of all such
certified letters, and ot the return receipts. It has no record of having sent such a
communication to WJIAG, Tnc., or having received a return post card. The Center’s
records indicate that such an item may have been sent by regular mail, but no verification
of such mailing exists.

KEXI. had no actual noticc of the Coinmission's proposal to modify KEXL's
license by downgrading its classification to Class C0. Afttached is a declaration of Robert
(5. Thomas. Vice President of the licensee and general manager of Station KEXL. Mr.
Thomas confirms that neither he nor anyone else at KEXL received a certified
communicatton from the Commission transmitting the Order. Nor did he receive a copy
of the Petition until March 24, 2003. and did not lcarn of the proposed KRXL license

modification until “approximately 10 days ago” (i.¢., March 14 or 17,20033. Thomas

e



contfirms that the FCC has the station's correct address. shown in the Order. and that, "A
certified letter from the Commission would have received special care and attention."
Clearly. no such certified lctter ever was sent to KEXL. and it otherwise had not notice of
the looming reclassification until mid-March, 2003.

In light of these circumstances. which include the failure by both Harrison and the
Commission to provide the notices to KEXL required by the Communications Act and
the Commission’s rules, and the fact KEXL had 110 actual notice ofthe proposed
downgrade. the Commission must rescind the Notice and the Order and dismiss the
Petition as defective. Alternatively. it must hold the proceedings in MB Docket 03-36 in
abeyance pending issuance and proper service ofan order to show cause that affords
KEXL. the 30 days to which it is entitled under Section 73.3573, note 4. to filean
expression of its intention to file an application for minimum Class C facilities. (Section
73.3573, notc 4. provides such a gracc period after a "'triggering* order to show cause is
issued and sent to the licensee by certified mail, return receipt requested.) KEXL., which
in all likelihood will file such a statement of intention. then would be afforded tlie 180-
day period afforded under Section 73.3575, note 4, for tiling its application for minimum
Class C tacilttics.

In sum, neither Harrison nor the Commission followed proper procedures in
proposing a modification of KEXL. s license. For this reason. KEEXL's license legally
cannot he modified in the current procedural context of this proceeding. See florida
{stitute of Technology v FUC 952 1 211549, 533 (DC Cir. 1992) (an agency's failure to
follow its own rules is “fatal to the deviant action.'). KEXL appeals to the Commission

(o redress the denial of duc process and unfairness that has occurred here. KEXL should



be afforded the procedural rights to which 1t is entitled under the Act and the rules. To
deny such rights in the circumstances outlined above, and downgrade KEXL’s license
without having afforded it an opportunity to show cause wlty the public interest would
not be served thereby. would be both unjust and unfair.

WHEREFORE, It is respectfully requested that the Commission (1) RESCIND
the Aatice of Proposed Rule Making and the Order to Show Cause issued in this
proceeding: (2) DISMISS the Petition; and/or REISSUE and properly SERVE on KEXI.
by certilicd mail. return reccipt requested, an order to show cause that affords KEXI, 30
Javs within which to stale ils intention to file an application for a construction permit for
Class C facilities; or (4) GRAN'I'such other relief as may bc deemed appropriate under
the circumstances set forth above.

Respectfully submitted.

WJAG, INC. o
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Tg: 1-783-812-€486,011 From: WJAG/KEXL RADIO 3-26-2003 18B:47am

DECLARATION OF ROBERT G.THOMAS

I. Robert G. Thomas, hereby declare and state as follows:

1. | an Vice President and General Manager of WJAG, Inc., licensee of Stations
WJAG and KEXL, Norfolk, Nebraska. | am giving this declaration for submission to the
Federal Communications Commission in MB Docket 03-36 in response to the Notice o
Proposed Rule Making (the “Norice”)issued in that proceeding on February 7, 2003. In
the Norice, the Commission proposes to downgrade Station KEXL frem FM Class C to
FM Class CO.

2. Neither I nor, to the best of my knowledge, anyone else at WJAG, Inc.
reccived any notice of the Commission’s proposed downgrade of Station KEXL until
approximately 10days ago. Specifically, WJAG. Inc. did not receive a certified letter.
return receipt requested, from the Commission or anyone else that included a copy of the
Order to Show Cause, DA 02-1157 issued by the agency on May 17,2003. Nor were we
served with a copy of the petition for rule making filed by Harrison County Radio which
precipitated the issuance of the Order fo Show Cause. The first time | saw that petition
was March 24,2003. Nor, to the best of my knowledge, did the Commission mail a copy
of the Noficeto WIAG, Inc.

3. The address shown in the Order to Show Cause. in paragraph 7 thereof, is
accurate and had mail been directed to WJAG, Inc. at that address, it would have been
received by the company, read and acted upon. A certified letter from the Commission
would have received special care and attention. No such communication ever was

received.



To: 1-703-817-8485,011 From: WJAG/KEXL RADIO 3-26-2863 1B:47am  p. 3

[ hereby state under penalty of perjury under the laws of the United States that the

foregoing is based on my personal knowledge or belief and is true and correct.

Dated:  March &b, 2003

Robert G. Thomias



CEKTIFICATE OF SERVICE

| loan P. George, a secretary in the law firm of Fletcher, Heald & Hildreth, do

st

hereby certify that a true copy of the loregoing Objection of WJAG, Inc. was sent this 31
day of March. 1003. by hand where indicated and via United States First Class Mail,
postage prepaid. to the following:

Nancy Joyner

Federal Communications Commission
The Portals

445 17" Street, SW, Room 3A-267
Washington. D.C. 20554

Harrison County Radio
1240 [Loomis Avenue
Des Moines. [TA 50315

) ﬁ %«gﬁz/

/VJoan P. George



